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IN THE SUPREME COURT OF THE STATE OF UTAH 
STATE OF UTAH, : 
P l a i n t i f f - R e s p o n d e n t , : Case No. 860032 
- v - : 
STEPHEN JOHN KALISZ, : Category No. 2 
Defendant -Appe l lant . : 
BRIEF OF RESPONDENT 
INTRODUCTION 
This case i s a companion case t o S t a t e v. John R. 
Remington, Case No. 860031 . Defendant was t r i e d t o g e t h e r wi th 
Mr. Remington on a charge of aggravated robbery. Because the 
f a c t s and i s s u e s are i d e n t i c a l t o those p r e s e n t in Remington, t h e 
S t a t e w i l l make r e f e r e n c e in t h i s b r i e f t o the b r i e f i t f i l e d in 
Remington. 
STATEMENT OF ISSUES PRESENTED ON APPEAL 
The i s s u e s p r e s e n t e d on appeal are t h e same as t h o s e 
p r e s e n t e d in Remington. See Remington, Br. of Resp. a t 1 . 
STATEMENT OF THE CASE 
Defendant , Stephen John K a l i s z , was charged wi th 
aggravated robbery, a f i r s t degree f e l o n y , under UTAH CODE ANN. § 
7 6 - 6 - 3 0 2 (1978) , and p o s s e s s i o n ot a dangerous weapon by a 
r e s t r i c t e d person , a second degree f e l o n y , under UTAH CODE ANN. S 
7 6 - 1 0 - 5 0 3 (Supp. 1986) (R. 2 0 - 2 1 ) . The l a t t e r charge having been 
d i s m i s s e d in c i r c u i t court (R. 2 1 ) , defendant was found g u i l t y by 
a jury of aggravated robbery (R. 1 0 3 ) . The c o u r t sentenced him 
t o the Utah S t a t e Pr i son for a term of f i v e y e a r s t o l i f e (R. 
128) . 
STATEMENT OF FACTS 
The f a c t s p e r t i n e n t t o d e f e n d a n t ' s appeal are tne same 
a s those s e t f o r t h i n Remington, Br. of Resp. a t 2 - 4 . 
SUMMARY OF ARGUMENT 
Defendant waived any objection to the tr ia l court's 
refusal to give his requested eyewitness ident i f icat ion 
instruction; therefore, his assignment of error in that regard 
does not provide a basis for reversal of his conviction. 
However, defendant appears to be ent i t led to a reversal based on 
insufficiency of evidence. 
ARGUMENT 
POINT I 
DEFENDANT DID NOT EXCEPT TO THE TRIAL COURT'S 
REFUSAL TO GIVE HIS REQUESTED EYEWITNESS 
IDENTIFICATION INSTRUCTION; THEREFORE, HE 
WAIVED ANY OBJECTION TO THAT RULING FOR 
PURPOSES OF APPEAL. 
The same argument p r e s e n t e d by the S t a t e i n Remington 
i s a p p l i c a b l e t o d e f e n d a n t ' s ass ignment of error r e l a t i n g t o the 
t r i a l c o u r t ' s r e f u s a l t o g i v e h i s r e q u e s t e d c a u t i o n a r y e y e w i t n e s s 
i d e n t i f i c a t i o n i n s t r u c t i o n . See Remington, Br. of Resp. a t 5 - 6 . 
POINT II 
UNDER THE RELEVANT STANDARDS OF REVIEW, THE 
EVIDENCE PRESENTED BY THE STATE AT TRIAL APPEARS 
TO HAVE BEEN INSUFFICIENT TO SUPPORT DEFENDANT'S 
CONVICTION OF AGGRAVATED ROBBERY. 
The r e l e v a n t s tandards for review of an i n s u f f i c i e n c y 
of ev idence c la im are s e t f o r t h i n Remington. Br. of Resp. at 6 -
7 . Under those s t a n d a r d s , the ev idence p r e s e n t e d a t t r i a l by the 
S t a t e appears t o have been i n s u f f i c i e n t t o support d e f e n d a n t ' s 
c o n v i c t i o n of aggrava ted robbery. 
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The only evidence presented at t r i a l that l inked 
defendant to the crime charged was that he l e f t the used car l o t 
with co-defendant Remington in a veh ic l e that was tne same model 
and color as the suspect v e h i c l e , that he returned the borrowed 
veh ic l e several hours l a t e r and gave what appeared t o be a f a l s e 
explanation for Remington's absence, and that he a l so admitted to 
having been "driving around" with Remington for "a couple of 
hours" (R. 297) . The State offered no evidence t o e s t a b l i s h 
defendant's presence in the jewelry s tore or in the getaway car, 
or his possess ion of any of the stolen goods. Although i t might 
be argued that Mr. Cruser's in-person i d e n t i f i c a t i o n of defendant 
as the robber short ly after the crime had occurred provided the 
evidence necessary to support the jury ' s v e r d i c t , the prosecutor 
did not present that as a theory of the case. Rather, he argued 
that Remington ac tua l ly committed the aggravated robbery and that 
defendant was gu i l ty as an accomplice by providing the 
transportat ion for Remington to and from the scene (R. 388-90) . 
See UTAH CODE ANN. S 76-2-202 (1978) . x The S t a t e ' s case against 
Remington r e l i e d heavi ly on Ms. Engelhardt's firm i d e n t i f i c a t i o n 
of Remington as the suspic ious person who was in her jewelry 
s tore short ly before the robbery of Cruser Jewelry, coupled with 
Cruser's photo l ineup i d e n t i f i c a t i o n of Remington as the person 
S e c t i o n 76-2-202 provides: 
Every person, acting with the mental s t a t e required for the 
commission of an offense who d i r e c t l y commits the o f fense , who 
s o l i c i t s , requests , commands, encourages, or i n t e n t i o n a l l y aids 
another person to engage in conduct which c o n s t i t u t e s an offense 
shal l be criminal ly l i a b l e as a party for such conduct. 
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who entered h i s s to re and robbed him at gunpoint. I t obviously 
sought to avoid the inconsis tencies in Cruser1s i den t i f i c a t i on 
testimony a t t r i a l (in which Cruser s ta ted tha t Remington was not 
the person in h is s to re , that defendant was that person, and that 
S t a t e ' s Exhibit #7 — a p ic ture of Remington — was also tha t 
person). 
Admittedly, the circumstances of de fendan t s 
involvement are suspicious, but they do not appear to cons t i tu te 
evidence from which a jury could find him gui l ty beyond a 
reasonable doubt. There was a l ink between defendant, Remington, 
and the criminal conduct; however, tha t l ink does not seem to be 
suf f ic ien t to support a conviction under the heightened burden of 
proof in a criminal case. See State v. Martinez . Utah Sup. Ct. 
No. 19558 ( f i led May 16, 1985) (unpublished opinion) . This i s so 
because the circumstantial evidence connecting defendant with 
Remington does not give r i se to a sol id inference that defendant 
was with Remington a t the time of the robbery, was the driver of 
the getaway car, and had the mental s t a t e required for commission 
of the crime charged (see § 76-2-202). There are simply too many 
gaps in the evidence between the well es tabl i shed fac ts tha t 
defendant l e f t with Remington from the used car l o t in a black 
Monte Carlo, spent some time driving around in i t with Remington, 
and returned t o the l o t alone in t ha t vehic le . See State v. 
Castonguav, 663 P.2d 1323 (Utah 1983). £f. S ta te v. Rovball, 689 
P.2d 1338, 1340 (Utah 1984). 
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CONCLUSION 
Based upon t h e foregoing arguments , i t appears t h a t 
defendant i s e n t i t l e d t o a r e v e r s a l of h i s conv ic t ion on the 
ground t h a t i n s u f f i c i e n t evidence was p resen ted t o suppor t t he 
v e r d i c t . , 
RESPECTFULLY submit ted t h i s c&> (jay of February, 1987. 
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Attorney General 
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